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THE "SELF-CLEANiNG FEATURE" CALLED FOR IN THE CLAIMS
OF THE PATENT IN SUIT IS NOT DISCLOSED IN THE
HENDERSON PATENT: APPELLEE HAS DEALT RECKLESSLY
WITH THE FACTS IN TREATING WITH THIS POINT.

In the Summary of Argument, at page 2 of Appellee's

Brief, appellee asserts that the self-cleaning feature of the

Schmeiser invention is fully disclosed in the Henderson

patent.
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At pap^e 5 of Appellee's Brief, appellee states, witli refer-

ence to the so-called self-cleaning disposition of the Hender-

son road roller shoAvn in the right hand view of the diawing

facing ]iage 4 of the brief: "This is the feature that the

Schnieiser patent claims to produce the self-cleaning

action."

Tn making these assertions, ajipellee is dealing recklessly

with the facts. This is manifest from a comparison of the

drawing, set forth as an appendix to this brief, with the

drawing in Appellee's Brief, in the light of the claims of the

Schmeiser patent.

It is repeatedly emphasized in Appellants' Opening Brief

that Claim 4 (Tr. 448) of the Schmeiser patent calls for an

unobstructed lateral, or horizontal, spill-out species of self-

cleaning, in the following words

:

"* * * the inside of the lowermost one of said adjacent

rings is exposed, laterally and at the lower ])ortion,

lielow the corresponding portion of the rim of the other

one of said rings."

What these words signify is demonstratively illustrated

in the right hand view of the drawing set forth as an a]i-

pendix to this brief. The spaces between the draft cylinder

and the two downwardly extending rings are laterally, or

horizontally, ex])osed to the atmos])here, as specified by

Claim 4. Thus, the Schmeiser earthworking roller will ac-

tually clear itself of stones, clay, "gumbo", or any other

species of accumulated earth.

In contrast to this is the so-called self-cleaning arrange-

ment of Henderson, as illustrated in Appellee's Brief, in

which there is no direct lateral, or horizontal, conununica-

tion between the atmos])here and the sjiace between a roller

and the sliaft. Tn order to escape, dirt must ])ass from this

space along the following contoi-ted path: first, outwardly
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and dowmvardly; next, straight downwardly; then, down-

wardly and inwardly; then, straight downwardh'; and

finally, downwardly and outwardly, to a well-earned

freedom.

The attenuated, tortuous path for dirt discharge in Hen-

derson might allow the Henderson road roller to be self-

cleaning with respect to pumice, or a fine grade of Monterey

beach sand, but it can hardly be expected to be self-cleaning

with respect to such as stones, clay, or "gumbo".

These distinctions go to the very root of the invention of

the Schmeiser patent. Philosophers of old theorized on such

things as how many angels could occupy the point of a pin.

Appellee theorizes as to how much dirt may issue from the

Henderson roller. Just as the ancient philosophers over-

looked the reality of the situation, namely, why would the

angels elect to occupy the point of a pin, appellee overlooks

the reality of the present situation, i.e. what does it matter

how many grains of dirt will work out of the Henderson

roller as long as the roller will quickly become earth-bound

when used as an earthworking roller instead of for the pur-

X)ose for which it was specifically devised, as a road roller

which (Tr. 508, lines 12-14) "applies a constant pressure

over a smooth surface * * *".

A further and important distinction between the

Schmeiser and Henderson rollers is made clear from a

comparison of the upper half of the right hand view of the

drawing of this brief with the upper half of the drawing of

Appellee's Brief. The Schmeiser roller is self-cleaning at the

top side thereof, where there is no ground resistance to self-

cleaning, while no dirt mag issue from the top side of the

Henderson roller.
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SINCE THE HENDERSON PATENT DOES NOT ANTICIPATE
THE SCHMEISER INVENTION. IT REQUIRES THE PRIOR
SCHMEISER PATENT NO. 2,288,110 PLUS THE HENDERSON
PATENT PLUS THE EXERCISE OF HINDSIGHT TO RENDER
THE SCHMEISER INVENTION PATENTABLY NON-INVENTIVE,

AND THE EXERCISE OF HINDSIGHT IS NOT PERMISSIVE

HERE.

It is submitted to be clear from the foregoing and from

wliat has been said in Ap])ellants' Oi)cning Brief that the

Henderson patent does not specifically teach, i.e. anticipate,

the Schmeiser invention.

Now it is true that the earlier Schmeiser Patent No.

2,288,110 (Tr. 474-478) is part of the prior ai-t with respect

to tlie patent in snit, and that it discloses each structural

feature of the patent in suit except that which enables a

degree of radial free-yilay between the draft cylinder and

rings sufficient to provide lateral, or horizontal, self-

cleaning.

Assuming that the user of the roller of Schmeiser

2,288,110 encountered a tendency of the roller to become

earthbound, the question presented is Avhat would said user

be taught by way of the Henderson patent toward alleviat-

ing this tendency.

It is quite clear that whatever modicum of self-cleaning is

inherent in the Henderson structure, such self-cleaning is

not the direct result of there being a difference between the

external diameter of the Henderson shaft and the internal

diameters of the Henderson roller elements, but rather is

the direct result of there being relief passageways formed

between the interfaces of adjacent roller elements.

Applying this teaching of Henderson to Schmeiser

2,288,110, we arrive at the suggestion that the intoi-Jacent

faces of the rings of Schmeiser 2,288,110 be relieved to ])ro-

vide dirt exit passageAvays. Such passageways would not

solve the problem for the same reason, as above-discussed,



5

that the passageways between adjacent Henderson roller

elements will not prevent earth-binding of the Henderson

roller.

It is only after Schmeiser solved the problem, conceived

the invention of the patent in suit, and was accorded a

patent, that there is this latterly seen enticement: to con-

clude that the problem could have been solved by the mere

provision in Schmeiser 2,288,110 of a marked degree of

radial free play, as in Henderson, between the draft cylinder

and the rings.

This is hindsight, a frowned upon species of second-

guessing, within the plain meaning of the following lan-

guage of this Honorable Court in Patterson-Ballagli Corp.

V. Moss, 201 F.2d 403

:

"It is quite apparent that simplicity alone will not pre-

clude invention. Hindsight tends to color the seeming

obviousness of that which in fact is true contrilnition to

prior art. 'Knowledge after the event is ahvays easy,

and problems once solved present no difficulties, indeed,

may be represented as never having had any, and ex-

pert witnesses may be brought forward to show that

the new thing which seemed to have eluded the search

of the world was always ready at hand and eas)^ to be

seen by a merely skillful attention.'."

THE BACKGROUND OF EVSDENCE DOES NOT SUPPORT AP-

PELLEE'S CONTENTION THAT THE MACIimE SOLD BY
SCHMEISER TO BRITTON WAS SHIPPED TO ERITTON ON
THE DAY OF THE INVOICE DATE.

At page 10 of Appellee's Brief, appellee states

:

"Undoubtedly the invoice was dated on the same day
as shipment of the machine, in accordance with usual

business practice."

Apx^ellee purports to bolster this assumption liy the testi-

mony (Tr. 377-378) of the witness, West, that it was the
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present policy of the Schmeiser Company not to send out

invoices until a machine was shii)ped. West did not go to

work for the Schmeiser Company until 1948 (Tr. 302). What

is germane here is the invoice-shipment practice of the

Schmeiser Company in the era of 1943. What does the

record show as to such practice?

There are six Schmeiser invoices in the record.

The Schmeiser invoice to the City of Fresno (Tr. 472) is

dated September 26, 1944, but it refers to a machine "Now in

use in your yard." Certainly here there is not coincidence of

invoice and shipment dates.

The Schmeiser invoice to the Cousins Tractor Co. (Tr.

489) is dated August 11, 1943, but carries the past tense

notation "Delivered to your shop by T. G. Schmeiser." It is

fair to say that there is no coincidence of invoice and ship-

ment dates here.

Likewise, the Schmeiser invoice to Wasco Hardware (Tr.

490) is dated August 14, 1943, but carries the past tense

notation "Delivered to your shop by T. G. Schmeiser."

Again, no coincidence of invoice and shipment dates.

The Schmeiser invoice to Chezick is dated December 8,

1941, but carries the past tense notation "Delivered to your

ranch." Again, no coincidence of invoice and shipment dates.

The Schmeiser invoice to ^Mechanical Farm Equipment

Distributors (Tr. 489) is dated August 5, 1943, and carries

the cryptic notation "Southern Pacific Freight." It seems

fair to say that the machine was in transit on the date of

the invoice, and was delivered after the invoice date.

Thus, out of these five Schmeiser invoices of record four

were dated after delivery of the invoiced equipment, and

one evidently was dated before delivery. Do these circum-

stances tend to establish that the Britton invoice (Tr. 533),

dated May 1, 1943, was sent to Britton either after receipt of
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the machine by Britton, or after the machine was sent on its

way to Britton! Quite to the contrary!

The five invoices, above alluded to, circumstantially estab-

lish that when an invoiced machine had been delivered, or

was on its way to the purchaser, on or before the invoice

date, the invoice so stated. Thus, the fact that the Britton

invoice bore nothing on its face relating to delivery or ship-

ment indicates that the machine was not on its way to

Britton as of May 1, 1943.

APPELLEE IS TILTING WITH WINDMILLS IN "ANALYZING" THE
CASES CITED BY APPELLANT RELATING TO THE STANDARD
OF PROOF REQUIRED FOR THE DEFENSE OF PRIOR PUBLIC
USE OR PRIOR PUBLIC SALE.

Preliminarily, the Court's attention is directed to the fact

that the sentence on page 11 of Appellee's Brief, beginning

"The trial court * * *" should be reversed in sense to read

:

"The trial court had lield the patent invalid on the basis

that an executory contract for future construction was
sufficient to establish that the invention was 'on sale'

within the meaning of the statute."

Appellee states, at page 11 of his brief, that the facts of

the McCreery case show that there was nothing in the proofs

to indicate that the device had ever been reduced to practice

prior to the critical date, and that therefore the facts there

were quite different from the facts here.

Appellee is eminently correct up to the point of the con-

junctive, but here he is guilty of a degree of levitation with

respect to the law of "legal" gravity, i.e. reality. The point

is that there is no reliable proof in the present case that the

Schmeiser invention had ever been reduced to practice

before the critical date. May 8, 1943. Unless, of course,

appellee assumes that the tenuous bases of the findings of



tlie court below serve to, in a throu^h-tlie-looking-glass-

manner, prove tliemselves.

Again, in commenting on the Connecticut Paper case, at

page 11 of his brief, appellee draws himself u]) by his own

bootstraps by way of compound reasoning to the effect that

since the goods, in the Connecticut case, were not in fact on

hand prior to the critical date, the facts there are clearly

distinguishable from the facts here. Ap])ellee skips over

his very problem, i.e. there is nothing rising to the dignity of

proof that the Schmeiser roller of the patent in suit was on

hand prior to the critical date.

Appellants have cited the ^IcCreery, the Connecticut, and

the other cases to show the standard of proof required to be

met in order to establish the defense of prior public use or

sale, and to project against this screen of "Cinerama" pro-

portions the pitifully weak and deficient "Keystone Cop"

evidence which the defendant-ai)])ellee adduced before the

court below in support of his contention that the Schmeiser-

Britton transaction is legally reduceable to a prior sale.

When all the fat has been rendered, it will be clearly seen

that the meat of the court below's finding that a sale was

made before May 8, 1943, consists of the witness, Britton's,

statement that the Schmeiser machine was delivered to

him "more than likely three or four days" after receiving

the invoice (Tr. 428-429).

This is "little meat indeed" when it is considered that the

"three or four days" brings the date of sale down to ^fay

4th or 5th, 1943, as against the key date of ^May 8, 1943. The

point is this: Britton may have a fabulous memory faculty,

to the ])oint where he can recall what hap})ened ten years

ago with the precision to be expected of the average mortal

in recalling what transpired a montli or two ago, l)ut there

is no indication, and not oven the witness' ])hysical ])resence
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before the court below could serve as a substitute, tending

to establish the existence of such a faculty in Britton (par-

ticularly so, since Britton testified (Tr. 430) that, until he

located his cancelled check, he probably could not even have

recalled what year he purchased the Schmeiser machine).

Britton, therefore, must be judged according to the stand-

ard to be applied to the average individual, i.e. it is highly

unlikely that on the basis of memory, even though aided by

an antecedent reference date, a person can precisely place

a hapx)ening within a period of one week after the i)assage

of ten years.

THE EVIDENCE PRESENTED BY THE EIGHT WITNESSES WHO
"TESTIFIED" THAT THEY SAW FLEXIBLE TYPE iilACHINES

MADE BY SCHMEISER PRIOR TO MAY 3. 1943, IS WEIGHT-
LESS WITH RESPECT TO THE QUESTION AS TO WHETHER A
SCHMEISER MACHINE WAS SOLD TO CHEZICK PRIOR TO
DECEMBER 8. 1941.

In his brief, at page 17, appellee states that there were

eight witnesses who testified at the trial that they saw

flexible machines made by Schmeiser prior to the critical

date of May 8, 1943.

One of these witnesses, the defendant-appellee, Thomas,

is an interested x^arty.

Another witness, Britton, is treated with elsewhere herein,

and extensively in Appellants' Opening Brief.

The third of the eight witnesses, Chezick, is the focal

point of the immediate transaction, and he has been exten-

sively treated with in Appellants' Opening Brief.

The fourth and fifth of the eight witnesses, Wyckoff and

Kodriguez, were employees of the witness, Britton, and

their testimony (Tr. 431-438), which related solely to the

Schmeiser machine acquired by Britton, is totally devoid of

any designation of any date as to when Britton acquired the

Schmeiser machine.



10

The remaininp^ witnesses of the group of eight are

Pretzer, Bevins, and Cibbs.

The witness, Pretzer, testified only as to the Sclinieiser

machine sold to the City of Fresno.

The witness, Bevins, testified only as to the Schmeiser

machine sold to the City of Fresno.

The machine sold to the City of Fresno was invoiced on

September 26, 1944 (Tr. 472), and the court below opined

(Tr. 440) that this transaction was too much in doubt to

constitute a prior public use or sale.

The witness, Gibbs, remains of the group of eight.

Gibbs, who worked across the alley from the Schmeiser

shop (Tr. 96), testified that before June, 1942, he was a

casual observer of the construction of a flexible roller by

Schmeiser (Tr. 105). This testimony is fully compatible with

that of the witness, Pretzer, who testified (Tr. 205) that the

City of Fresno roller had been "reconstructed and worked

over" by Schmeiser from June, 1942 up to 1944.

If the City of Fresno roller was in use prior to May 8,

1943, the use was experimental rather than public, as indi-

cated by the court below's expressed doubt (Tr. 440) on the

question of public use.

Resolving all doubts in favor of plaintiffs-appellants, is

it not fair to assume that the flexible roller which Gibbs

observed under construction was the experimental roller

which in 1944 was sold to the City of Fresno, bearing in

mind that this roller was being re-worked by Schmeiser

from week to week (Tr. 205) in June of 1942 ?

It is thus manifest that the testimony of the so-called eight

witnesses has no real probative value toward establishing

that a device embodying the subject matter claimed in the

patent had been built and sold ])i-ior to the critical date of

May 8, 1943, and is weightless in determining whether a
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Schmeiser flexible type macliine was sold to Cliezick x^rior to

December 8, 1941. It is submitted that the asserted proofs in

this respect are woefully lacking in quality and quantity and

hence fail to measure up to the established standards.

C0NCLUSI0^4

The judgment of the District Court should be reversed

and the case remanded with directions to the District Court

to find Schmeiser Patent No. 2,538,167 to be valid and

infringed.

Respectfully submitted,

JAS. M. Naylor

Counsel for Appellants.

Wm. C. Crossland, Esq.

Frank A. Neal, Esq.

Of Counsel.
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